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IN THE SUPREME COURT OF THE STATE OF IDAHO 
SUSAN CAROL OLSON, ) 




vs . ) RESPONDENT/CRO~S-APPELLANT! s 
) REPLY BRIEF 
MARVIN RAYNELL MONTOYA. ) 
Cross-Appeal from the Magistrate Court of the Fourth Judicial 
District of the State of Idaho, in and for the County of Ada, the 
Honorable Russell A. Comstock, Magistrate Judge, Presiding 
James A. Bevis, ISB #I671 Jeffrey A. Strother 
Jennifer M. Schindele, ISB #6811 Strother Law Office 
Bevis, Thiry & Schindele, P.A. 200 N. 4th Street, Ste. 30 
412 E. Parkcenter Blvd., Ste. 211 Boise, Idaho 83702 
P.O. Box 827 
Boise, Idaho 83701-0827 
Attorneys for Respondent/ Attorney for Appellant/ 
Cross-Appellant Cross-Respondent 
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I. 
STATEMENT OF THE CASE 
Respondent/Cross-Appellant, Susan Carol Olson, hereinafter 
referred to as "Susan," previously set forth the Statement of the 
Case, including the Procedural History and a Statement of the Facts 
in ~espondent/Cross-Appellant's Brief. 
11. 
ISSUE PRESENTED ON CROSS-APPEAL 
Whether the magistrate abused its discretion in denying 
Susan's motion for attorney fees. 
ARGUMENT 
The Maaistrate Abused its Discretion in Denvinu Susan's Motion 
for Attornev Fees. 
In his reply brief, Marvin argues that Susan improperly 
"assumes the accuracy of Exhibit 52A." Appellant's Reply Brief, p. 
17. Exhibit 52A was identified during trial as a financial 
statement in which Marvin signed and which was dated August 12, 
2005. (Tr. p. 29, L. 10 - L. 23). The financial statement was 
created and signed prior to Susan commencing the divorce action 
against Marvin. The statement showed both Susanf s and Marvin's 
incomes. Susan testified that out of the $474,858 in income, she 
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earned $76,000. (Tr. p. 29, L. 24 - p. 30 L. 3) . Thus, Marvin's 
income in that year was close to $398,000. (Tr. p. 30, L. 4 - L. 
6). Exhibit 52A was admitted into evidence without objection. 
(Tr. p. 31, L. 6 - L. 11) . Exhibit 52A also revealed Marvin's net 
worth of $3,854,000. (Tr. p. 39, L. 17 - L. 21). 
Marvin testified that he signed the financial statement 
(Exhibit 52A) and swore to its content. (Tr. p. 67, L. 7 - L. 12) . 
Although Marvin ref erred to the figures as "projections" or 
"estimates," Marvin admitted to using the tax returns from the 
previous year to come up with his income for that year. (Tr. p. 69, 
L. 13 - p. 70, L. 5). 
In attempting to discredit Exhibit 52A, Marvin directs the 
Court to his Exhibit 223. Exhibit 223 is a financial statement 
dated August 17, 2006. The August 2006 financial statement showed 
Marvin's net worth at a decreased amount of $1.9 million. (Tr. p. 
75, L. 5 - L. 7). However, Exhibit 223 was not created by Marvin 
until almost six months after Susan filed for divorce. It was 
created after it became clear that Marvin's income would be at 
issue for child support purposes. Although Marvin offered Exhibit 
223 into evidence, he later testified that his net worth was $1.4 
million. (Tr. p. 95, L. 19 - L. 21). Marvin did not present any 
evidence to support his testimony. 
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Marvin contends that Exhibit 52A is invalid because it is 
inclusive of Susan's income and assets. Appellant's Reply Brief, 
p. 17. Although the financial statement may have included Susan's 
income and the assets awarded to her in the divorce, her income and 
the value of the assets awarded to her can be backed out of the 
total figures to determine what income and assets are attributed to 
Marvin. Susan testified that her income at the time of the 
completion of the financial statement was $76,000. (Tr. p. 29, L. 
22 - p. 30, L. 3) . Susan additionally testified that she received 
a $66,000 property settlement, her two retirement accounts of 
$83,000 and $10,552, a $5,000 horse trailer, two horses worth 
$1,500 to $2,000, a vehicle worth $27,000,' and approximately 
$11,000 worth of jewelry in the divorce. (Tr. p. 36, L. 21 - p. 50, 
L. 13). The fact that Susan's income and assets were included on 
the financial statement does not make the financial statement 
invalid. 
Marvin additionally argues that in analyzing Susan's claim for 
fees, the critical facts are Susan' s income and the magistrate' s 
opinion regarding the partiesJ conduct throughout the divorce case. 
Appellant's Reply Brief, p. 17. While its true that the magistrate 
' Susan later explained that she sold the vehicle she was 
awarded at the time of divorce to pay some bills. (Tr. p. 52, L. 
17 - p. 53, L. 1). 
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concluded that, "[bloth parties took an aggressive approach to 
litigation and made unkind and uncivil allegations against the 
other in court documents," that fact is not relevant to the 
question of attorney fees under I.C. § 32-704. 
Marvin claims that Susan "bought a motorcycle, made home 
improvements and took vacations." Appellant's Reply Brief, p. 18. 
Those claims were alleged by Marvin in an affidavit but were 
disputed by Susan in her responsive affidavit. (Supp. R. pp. 28 - 
29); (Supp. R. pp. 33 - 36). 
Despite Marvin's challenge to the evidence on appeal, the 
magistrate failed to consider, as required under I .C. 5 32-704, the 
disparity in the partiesr net worth and their financial resources. 
Section 32-704 is a means of leveling the playing field when there 
is a significant disparity in income and assets. The magistrate 
found that the disparity between $140,000 and $93,000 was not 
significant enough to justify an award of fees. (Tr. Cross-Appeal 
p. 24, L. 23 - L. 2) . The magistrate then ignored the issue of 
assets and digressed to opine that his original decision at trial 
regarding child support was correct, regardless of the district 
court's decision on appeal. 
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IV . 
CONCLUSION 
Section 32-704 provides that a court may, after considering 
the financial resources of both parties and the factors set forth 
in section 32-705, order a party to pay costs and fees. The 
magistrate in this case considered the parties' respective incomes 
but did not address the disparitv in the partiesf financial 
resources. Moreover, the magistrate ignored the fact that Marvin' s 
net worth, under his own sworn statement was $3,854,000, while 
Susan's net worth, according to the property awarded to her at the 
time of divorce, was under $200,000. 
Susan has been forced to expend considerable costs and legal 
fees at the trial level as well as on appeal merely to secure a 
proper child support award for the parties' children. Susan does 
not have sufficient resources with which to pay her attorneys fees 
and costs in this matter and Marvin has significantly greater 
resources than Susan. The magistrate abused its discretion in 
denying Susan's motion for attorney fees under section 32-704. 
DATED this day of March, 2009. 
BEVIS, THIRY & SCHINDELE, P.A. 
A t rney @r ~es~ondent/ 0 
Cross-Appellant 
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CERTIFICATE OF SERVICE 
4 I hereby certify that on this & day of March, 2009, I 
caused two true and correct copies of the foregoing document to be 
served upon the following as indicated: 
Jeffrey A. Strother J U.S. Mail 
Strother Law Office - Hand Delivered 
200 N. 4th Street, Ste. 30 - Overnight Courier 
Boise, ID 83702 
- 
Facsimile Transmission 
RESPONDENT/CROSS-APPELLANT'S REPLY BRIEF - Page 6 
